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QUESTIONS PRESENTED 

 
 

I. Whether at least one of the Department of Defense’s actions facilitating 

the reconfiguration of Watt I and Watt II for hydraulic fracking was a 

final agency action ripe for judicial review? 

II. Whether the United States Department of Defense engaged in a “major 

Federal action” through its control over the mineral interests of a 

decommissioned military base or through prior agency decisions 

involving the lease of these interests, thus requiring an Environment 

Impact Statement pursuant to the National Environmental Policy Act 

of 1969? 
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OPINIONS BELOW 

 The opinion of the district court denying Friends of Newtonian’s motion for a 

preliminary injunction is unpublished but is electronically reported at 2011 WL __. 

The order of the U.S. Court of Appeals for the Fourteenth Circuit affirming the 

district court’s denial of a preliminary injunction is unpublished but electronically 

reported at 2013 WL __. 

JURISDICTION 

 The Petition for Writ of Certiorari was granted on October 1, 2013. This 

Court has jurisdiction over this case pursuant to 28 U.S.C. §1292(a)(1) (granting 

jurisdiction for interlocutory appeals “granting, continuing, modifying, refusing or 

dissolving injunctions, or refusing to dissolve or modify injunctions.”). 

 
STATUTORY PROVISIONS 

The Administrative Procedure Act (“APA”) provides in relevant part: 

Agency action made reviewable by statute and final agency 
action for which there is no other adequate remedy in a 
court are subject to judicial review. A preliminary, 
procedural, or intermediate agency action or ruling not 
directly reviewable is subject to review on the review of the 
final agency action. Except as otherwise expressly required 
by statute, agency action otherwise final is final for the 
purposes of this section whether or not there has been 
presented or determined an application for a declaratory 
order, for any form of reconsideration, or, unless the 
agency otherwise requires by rule and provides that the 
action meanwhile is inoperative, for an appeal to superior 
agency authority. 

 
5 U.S.C. § 704. 

The National Environmental Policy Act of 1969 (“NEPA”) provides in relevant part: 
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(2) all agencies of the Federal Government shall— 
 

(C) include in every recommendation or report on 
proposals for legislation and other major Federal actions 
significantly affecting the quality of the human 
environment, a detailed statement by the responsible 
official on— 

 
(i) the environmental impact of the proposed action, 
(ii) any adverse environmental effects which cannot 
be avoided should the proposal be implemented, 
(iii) alternatives to the proposed action, 
(iv) the relationship between local short-term uses of 
man's environment and the maintenance and 
enhancement of long-term productivity, and 
(v) any irreversible and irretrievable commitments of 
resources which would be involved in the proposed 
action should it be implemented. 
 

Prior to making any detailed statement, the responsible 
Federal official shall consult with and obtain the 
comments of any Federal agency which has jurisdiction by 
law or special expertise with respect to any environmental 
impact involved. Copies of such statement and the 
comments and views of the appropriate Federal, State, and 
local agencies, which are authorized to develop and enforce 
environmental standards, shall be made available to the 
President, the Council on Environmental Quality and to 
the public as provided by section 552 of Title 5, and shall 
accompany the proposal through the existing agency 
review processes. 

 
42 U.S.C. § 4332. 

 
STATEMENT OF THE CASE 

 This case stems from the efforts of the environmental group Friends of 

Newtonian (“FON”) to prevent degradation of its state’s natural resources. R. at 11. 

FON is based in the state of Newtonian. Its mission is to protect the environmental 

health of Newtonian, especially key environmental assets such as the New Tejas 
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River. R. at 11. The New Tejas River, which flows from the state of New Tejas into 

the state of Newtonian, “plays a vital role in recharging several reservoirs and 

freshwater aquifers in Newtonian.” R. at 11. 

In the instant case, FON filed suit in the district court to enjoin Mainstay 

Resources, Inc. (“MRI”) from engaging in hydraulic fracturing (commonly referred to 

as “fracking”) alongside the New Tejas River. R. at 11. Fracking is a process in 

which “huge quantities of water mixed with sand and chemicals are [] injected at 

high pressure and volume into [a rock formation], which creates fissures through 

which the trapped oil and gas may move more freely towards the well.” R. at 6 n. 4. 

Fracking has only recently entered into widespread use after it started to become an 

economically viable oil and gas drilling technique starting in the late 2000s. Id. 

FON asserts that if the chemicals used in the fracking process contaminated the 

river, they would irreparably harm the environmental health of the New Tejas 

River. R. at 11. 

The fracking operations that FON seeks to enjoin are located at the site of a 

former military base in the state of New Tejas. R. at 10-11. There are two drilling 

sites, known as Watt I and Watt II, which are located uphill of the New Tejas River. 

See R. at 8, 10. The New Tejas River passes close to the drillings sites because it 

runs directly through an area of just under 1.2 square miles (750 acres) on which 

both drilling sites are located. R. at 8. The fracking technology that MRI seeks to 

use at these sites involves wells that branch out horizontally from the drill entry 

point. R. at 10. The horizontal branches of Watt II extend over a mile from the drill 
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site (5,400 feet). R. at 10. Therefore, the underground fracking operations are even 

closer to the river than the drill sites themselves. FON claims that the chemicals 

that would be injected into these horizontal branches pose a significant threat to the 

New Tejas River. R. at 11. FON therefore challenged the actions of the United 

States Department of Defense (“DOD”) that led to these operations on the site of a 

recently closed military base. Id. 

 The DOD was required to assess the viability of military bases pursuant to 

the Defense Base Realignment and Closure Act of 1990. R. at 3. In 2001, the 

Defense Base Closure and Realignment Commission (“Commission”) completed a 

Record of Decision recommending that the President and Congress approve the sale 

of Fort Watt, R. at 5, 14, the military base in New Tejas that is now the site of the 

fracking project FON opposes in this case. R. at 10. The government approved the 

sale of Fort Watt, and the DOD sold the land at the former base. R. at 14. 

 Before issuing its Record of Decision, the Commission and the DOD 

completed an Environmental Impact Survey (“EIS”) as required by the National 

Environmental Policy Act of 1969 (“NEPA”). 42 U.S.C. § 4332; R. at 5. NEPA 

mandates that federal agencies conduct an EIS whenever they engage in a “major 

Federal action significantly affecting the quality of the human environment.” Id. § 

4332(2)(C). NEPA requires that “the federal agency must examine potential 

environmental impacts of its proposed actions and explore reasonable alternatives 

to those actions.” R. at 5. The EIS discussed various possible future uses of the land 

in detail, including “residential communities, multi-family housing, business parks 
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or other commercial uses,” before finally considering oil extraction. R. at 6. The EIS 

discussed the “potential impacts of conventional oil and gas development” in detail, 

but only briefly mentioned fracking as an “unconventional oil and gas operation” 

that could only be an economically feasible option in the future if a technological 

breakthrough occurred. R. at 6.  

  The DOD ultimately decided on an option for future uses of the Fort Watt 

area that included oil and gas extraction. The DOD sold the surface rights to the 

land in question to MRI, “one of the largest independent oil and natural gas 

exploration and production companies in the United States.” R. at 7-8. However, the 

DOD retained the mineral rights to the entire property. R. at 8. 

 On June 1, 2003 the DOD signed a lease with MRI for the mineral rights 

associated with the land it had purchased. R. at 8. The DOD retained a 

participating interest “in the mineral rights and would receive a monthly royalty 

equal to one-fourth (1/4) of the gross proceeds of the sale of all oil and/or natural gas 

produced.” R. at 9. The lease also contained provisions that “allowed the DOD to 

conduct periodic site visits to review MRI’s operations and gave the DOD limited 

veto power over the individuals or entities to whom MRI could sell the oil and/or 

natural gas.” Id. The relevant portions of the lease read in full: 

Inspection. At least once each quarter, Lessor may inspect 
all operations and facilities at the Leased Premises with 
the Lessee to determine compliance with the provisions of 
the Lease in connection with Lessee’s operations at, and 
production from, the Leased Premises. [. . .] 
Veto Powers. Lessor retains the right to veto the sale of 
any oil or gas produced from the Leased Premises to any 
unaffiliated third party should such sale be deemed a 
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threat to the national security of the United States of 
America. Lessee shall provide the identity of any 
unaffiliated third party to Lessor in writing not less than 
thirty (30) days prior to any contemplated sale. In the 
event Lessor chooses to exercise its veto rights, Lessor 
must provide to Lessee in writing no later than twenty (20) 
days after being notified of the identity of the unaffiliated 
third party an explanation of Lessor’s decision that 
includes a detailed description of the national security 
concern forming the basis for Lessor’s decision. 

 
R. at 9 n. 7.  

MRI began preliminary construction of two wells for conventional oil 

extraction under the lease, which it named Watt I and Watt II, two months after 

the lease was signed. R. at 10. However, MRI later decided to delay drilling because 

the company decided to re-focus on fracking technology. Id. MRI ultimately left 

drilling operations inactive for seven years while waiting to see how its investments 

in fracking technology developed. See Id. 

 In 2010, MRI asked for and received “the DOD’s blessing” to reconfigure Watt 

I and Watt II for fracking. R. at 10. MRI accordingly drilled the horizontal wells 

required for fracking operations and was scheduled to begin fracking on February 1, 

2011. FON filed suit in the United States District Court for the Western District of 

New Tejas before drilling could begin. R. at 12. 

 FON’s suit claimed that the DOD failed to conduct a new EIS as required by 

NEPA. FON argued that the DOD engaged in a “‘major Federal action significantly 

affecting the quality of the human environment’ when it signed the lease with MRI, 

kept a managing interest in the mineral rights, and sanctioned fracking at Watt 1 

and Watt 2.” R. at 12. Such actions require an EIS under NEPA. 42 U.S.C. 
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§	  4332(C)(2). FON sought a preliminary injunction to prevent MRI from engaging in 

fracking during the course of the suit, but the district court denied FON’s motion. R. 

at 12. 

 FON filed an interlocutory appeal of the district court’s denial of the 

preliminary injunction in the United States Court of Appeals for the Fourteenth 

Circuit. The court held that FON’s claim was ripe for review, stating that the DOD 

“reached a final agency action under NEPA that has the potential to adversely 

affect FON” when “[t]he Commission completed a Record of Decision and 

recommended that the President and Congress approve the sale of Fort Watt” and 

also when it “sold the property.” R. at 14. However, the court also held that the 

DOD was not required to conduct a new EIS because a private party conducted the 

fracking operations. R. at 17. The court did not address the question of whether the 

DOD granting the lease constituted a major Federal action, thereby triggering 

NEPA. 

Judge McBride dissented, arguing that the appropriate final agency action 

for the court to review occurred when the DOD and MRI signed the lease.1 R. at 19. 

The dissent argued that FON’s claim would fail because the majority found that the 

lease was not a major Federal action. Id. The dissent also argued that MRI’s actions 

under the lease were a federal action because the “special terms of the lease 

inextricably connected the DOD and MRI and transformed fracking at Watt 1 and 

Watt 2 into a major federal action.” R. at 20. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  The	  dissent	  states	  that	  there	  was	  an	  “executed	  lease	  between	  the	  DoD	  and	  FON,”	  but	  the	  dissent	  must	  be	  
referring	  to	  the	  lease	  between	  the	  DOD	  and	  MRI	  because	  FON	  never	  signed	  a	  lease	  in	  this	  case.	  
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FON filed a petition for certiorari, and this Court granted FON’s petition on 

October 1, 2013.	  

SUMMARY OF ARGUMENT 

An agency is required to conduct an EIS under NEPA when it engages in a 

“major Federal action significantly affecting the quality of the human environment.” 

42 U.S.C. § 4332(2)(C). A plaintiff claiming an agency has violated NEPA may seek 

judicial review under the APA’s provisions for judicial review of “final agency 

action[s] for which there is no other adequate remedy in a court,” which also allow 

for pre-enforcement injunctive relief. 5 U.S.C. § 704. In this case, Department of 

Defense has engaged in multiple actions that are both final agency actions under 

the APA and major Federal actions under NEPA. The Department of Defense has 

(1) leased mineral rights to MRI, (2) sanctioned reconfiguring the land in question 

for fracking, and (3) finalized a Record of Decision regarding the sale of Fort Watt. 

However, FON need only establish that one of these actions triggered review under 

NEPA for this Court to remand for the district court to grant FON’s motion for a 

preliminary injunction. 

The DOD’s actions are final agency actions that are ripe for review. The 

actions are final because each action completed the DOD’s decisionmaking process 

and affected FON’s legal rights under this Court’s test established in Bennett. 

Fundamentally, the actions must be final at this point because fracking would have 

commenced but for this lawsuit. Therefore, the DOD will not have another 

opportunity to act before fracking commences, directly affecting FON by putting the 



	  

	   9	  

environmental health of the New Tejas River in serious jeopardy. For similar 

reasons, the DOD’s actions are also ripe for judicial review at this point. FON’s 

NEPA claims involve a procedural injury claim that cannot get any riper one it 

occurs. Further, FON will have no further opportunities for judicial review of its 

claim before fracking begins, and allowing fracking to occur without judicial review 

poses a serious hardship to FON. 

The DOD’s actions were also major Federal actions that triggered judicial 

review under NEPA. First, the lease between the DOD and MRI contained 

restrictive terms that gave the DOD sufficient control over operations that the 

DOD’s decision to sanction fracking constituted a federal action. Second, this Court 

and the various courts of appeals routinely find leases of mineral rights to be major 

federal actions. Third, the DOD’s issuance of the Record of Decision was a major 

Federal action, as DOD acknowledged by conducting an EIS at the time. Finally, 

each of these actions met NEPA’s broad standard of “affect[ing] the quality of the 

human environment” because each involved major changes that may result in 

significant environmental degradation. 

The DOD failed to comply with NEPA by failing to complete an EIS before 

taking each of the first two actions. The DOD’s EIS conducted prior to completing 

the Record of Decision was also inadequate; at a minimum, the DOD was required 

to conduct a supplemental EIS in light of the significantly changed circumstances 

and environmental risks that developed between the time that the initial EIS was 

completed and when the DOD authorized fracking. 
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Therefore, this Court should hold that the DOD has taken a major Federal 

action, and that FON’s claim that the DOD failed to comply with NEPA is ripe for 

review. The Court should therefore remand to the district court to issue a 

preliminary injunction to halt fracking. 

ARGUMENT 

I. THE DEPARTMENT OF DEFENSE’S FAILURE TO COMPLY WITH 
NEPA WHEN IT LEASED FEDERAL MINERAL RIGHTS AND 
SANCTIONED FRACKING AT WATT I AND WATT II IS RIPE FOR 
JUDICIAL REVIEW. 

 
The Administrative Procedure Act (APA) provides for judicial review of “final 

agency action[s] for which there is no other adequate remedy in a court,” and allows 

for pre-enforcement injunctive relief. 5 U.S.C. § 704. The National Environmental 

Policy Act of 1969 (“NEPA”), 42 U.S.C. § 4332, does not create a private right of 

action, but plaintiffs may seek review under the APA. See, e.g., Public Citizen v. 

U.S. Trade Representative, 5 F.3d 549, 551 (D.C. Cir. 1993). FON’s claim that the 

U.S. Department of Defense (“DOD”) violated the provision in NEPA mandating an 

EIS thus seeks review under the APA. 

For an agency action to be “final,” the action “must mark the consummation 

of the agency's decisionmaking process”—it must not be “of a merely tentative or 

interlocutory nature”—and “the action must be one by which rights or obligations 

have been determined, or from which legal consequences will flow.” Bennett v. 

Spear, 520 U.S. 154, 177-78 (1997) (internal quotations omitted).  In the instant 

case, the execution of the leases with MRI and DOD’s retention of rights pursuant 
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to those leases “mark[ed] the consummation of the agency’s decisionmaking 

process” and gave rise to contractual legal obligations. Id.  

After identifying a final agency action, this Court determines whether an 

administrative action is ripe for review by evaluating “(1) the fitness of the issues 

for judicial decision and (2) the hardship to the parties of withholding court 

consideration.” Nat'l Park Hospitality Ass'n v. Dep't of Interior, 538 U.S. 803, 808 

(2003) (citing Abbott Labs. v. Gardner, 387 U.S. 136, 149 (1967), abrogated on other 

grounds by Califano v. Sanders, 430 U.S. 99 (1977)). The ripeness doctrine prevents 

courts from engaging in premature adjudication that would entangle them “in 

abstract disagreements over administrative policies,” and “protects the agencies 

from judicial interference until an administrative decision has been formalized and 

its effects felt in a concrete way by the challenging parties.” Ohio Forestry Ass'n, 

Inc. v. Sierra Club, 523 U.S. 726, 733 (1998) (quoting Abbott Labs, 387 U.S. at 148-

49). The issues presented in this case are fit for judicial review, and withholding 

review would present a hardship to FON. Therefore, this issues presented in this 

case are ripe for judicial review. 

A. The Department of Defense Has Taken Multiple Final Agency 
Actions. 
  

“Whether federal conduct constitutes final agency action within the meaning 

of the APA is a legal question.” Pennaco Energy, Inc. v. U.S. Dep't of Interior, 377 

F.3d 1147, 1155 (10th Cir. 2004).  Superior courts review such legal questions de 

novo. See Sierra Club v. U.S. Army Corps of Engineers, 446 F.3d 808, 812 (8th Cir. 

2006) (whether a final agency action occurred is a question of subject matter 
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jurisdiction which appellate courts review de novo). Therefore, this Court is not 

required to follow the lower court’s findings regarding whether a final agency action 

occurred. 

An agency action is “final” under the APA when the action both (1) marks the 

“consummation of the agency’s decisionmaking process” and (2) is “one by which 

rights or obligations have been determined, or from which legal consequences will 

flow.” Bennett, 520 U.S. at 177-78; accord Franklin v. Massachusetts, 505 U.S. 788, 

797 (1992) (an action is final when “the agency has completed its decisionmaking 

process” and “the result of that process is one that will directly affect the parties”).  

In the instant case, the DOD engaged in and completed decisionmaking 

processes that satisfy the APA’s “final agency action” standard. The dramatic 

change in the ownership and usage of the land in question confirms that at least 

one final agency action must have taken place. The DOD simply could not progress 

from owning and operating a military base to sanctioning hydraulic fracking on that 

same land without ever taking a “final agency action.” The fracking at issue here 

would have occurred but for this lawsuit, and imminent, site-specific resource 

extraction is precisely the type of “final action” this Court has previously stated that 

it would review. See Ohio Forestry, 523 U.S. at 734 (stating that judicial review 

would be appropriate at a later date when the agency authorized logging at a 

specific site). 

The only remaining question on this issue for the Court is which action of the 

DOD was the “final agency action” that allowed fracking to occur and is therefore 
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ripe for review. In this case, the DOD has taken three different final actions during 

the process culminating in the fracking scheduled to occur on February 1, 2011. See 

R. at 10. However, FON need only demonstrate that one of those actions was a 

“final agency action” under the APA in order for that action to be ripe for judicial 

review. The three final agency actions taken by the DOD are (1) signing the lease 

with MRI, (2) sanctioning reconfiguring Watt I and Watt II for fracking instead of 

conventional oil extraction, and (3) the Secretary signing a Record of Decision 

recommending selling the base accompanied by an EIS that contemplated the 

possibility of fracking on the land and subsequent sale of the former Fort Watt 

property. 

1. The Department of Defense’s decision to lease mineral rights to 
MRI without an adequate EIS was a final agency action. 
 

Courts routinely find—implicitly or explicitly—that executing a lease 

constitutes “final agency actions” pursuant to the APA.  See, e.g., Park Co. Resource 

Council v. U.S. Dept. of Agriculture, 817 F.2d 609, 616 (10th Cir. 1987) (ruling on 

the merits of a NEPA challenge to a lease), overruled in part on other grounds Vill. 

of Los Ranchos De Albuquerque v. Marsh, 956 F.2d 970, 973 (10th Cir. 1992); Mont. 

Wilderness Assn. v. Fry, 310 F. Supp. 2d 1127, 1142-43 (D. Mont. 2004) (implicitly 

finding that a lease sale constituted a final agency action in rejecting a challenge to 

a statute of limitations period). 

Lower courts have provided judicial review over the precise question in this 

case: whether an agency’s leasing process complied with NEPA. In Pennaco Energy 

the Interior Board of Land Appeals (IBLA) had invalidated oil and gas leases 
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because the agency had not complied with NEPA. The court found that IBLA’s 

decision constituted a final agency action because it was the consummation of that 

agency’s decisionmaking process, and it altered the oil company’s legal rights by 

invalidating the leases they had received from the Bureau of Land Management. 

Pennaco Energy, 337 F.3d at 1555 (applying the Bennett standard). Although in the 

Pennaco case, the ultimate final agency action was the IBLA’s decision, the court’s 

reasoning may be applied to the facts of this case. When the DOD entered into a 

lease with MRI, altered MRI’s legal rights by leasing mineral rights to them. As in 

Pennaco, signing the lease was the consummation of the DOD’s decisionmaking 

process and it directly affected both parties’ legal rights.  

2. The Department of Defense’s decision to sanction the 
reconfiguration of Watt I and Watt II for fracking was a final 
agency action. 
 

The DOD’s decision to sanction fracking at Watt I and Watt II was a second 

final agency action. The terms and conditions of the lease gave the DOD sufficient 

control over the operation of Watt I and Watt II that reconfiguring the wells for 

fracking at those sites constituted a final agency action.  

a. The Department of Defense’s approval of fracking at Watt I 
and Watt II was an agency action.  

 
The terms of the lease between the DOD and MRI provided the DOD 

sufficient control over operations of the mineral interests that the DOD’s approval 

of fracking constituted a federal action, as discussed in greater detail in Section 

II.A, below. The DOD had the ability to block all oil sales from the lease, so MRI 
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needed to obtain the DOD’s permission to reconfigure the wells fracking. 

Accordingly, MRI did seek such permission from the DOD. 

The lower court therefore made a finding of fact that the DOD sanctioned 

fracking, stating that “[w]ith the DoD’s blessing in 2010, MRI reconfigured Watt 

1 and Watt 2 for fracking purposes.” R. at 10 (emphasis added). This Court may 

overturn the lower court’s factual determination that the DOD sanctioned fracking 

only if the determination was based upon a clearly erroneous finding of fact. See, 

e.g., Stormans, Inc. v. Selecky, 586 F.3d 1109, 1119 (9th Cir. 2009).  In the instant 

case, the record does not contain evidence that the lower court’s determination was 

clearly erroneous. Therefore, the lower court’s finding that the DOD sanctioned 

fracking at Watt I and Watt II must stand. The DOD’s approval of fracking at Watt 

I and Watt II therefore constituted an agency action under NEPA. 

b. The Department of Defense’s approval of fracking completed 
its decisionmaking process. 
 

When an agency authorizes an action that will commence immediately at a 

specific site, such as resource extraction, that agency’s decisionmaking process is 

inherently complete. The logic behind this rule is obvious: the agency cannot change 

its mind about whether to allow any fracking to occur after fracking begins. This 

Court upheld this principle in Ohio Forestry, stating that judicial review will be 

appropriate when an agency authorizes resource extraction (in that case, logging) at 

a specific site. 523 U.S. at 734. Similarly, in Bennett, this Court recognized that an 

agency’s decisionmaking process is complete when it has “direct consequences.” 520 

U.S. at 178. In this case, fracking was scheduled to commence on February 1, 2011, 
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but for this lawsuit. See R. at 10. This case involves the same type of imminent site-

specific resource extraction discussed in Ohio Forestry and the sort of direct 

consequences discussed in Bennett. Therefore, the DOD’s decisionmaking process 

regarding fracking at Watt I and Watt II was complete. 

3. The Department of Defense’s decision to finalize the Record of 
Decision regarding the sale of Fort Watt and subsequent 
decision to sell a portion of the base to MRI were both final 
agency actions. 
 

The Fourteenth Circuit properly held that the DOD’s decision to finalize the 

Record of Decision regarding the sale of Fort Watt and subsequent decision to sell a 

portion of the base to MRI were both final agency actions (although they were not 

the only final agency actions relevant in this case, as discussed above). R. at 14. As 

the Fourteenth Circuit stated, “[b]oth of these [actions] are definitively ‘final’ 

actions under the APA subject to judicial review.” R. at 14. Courts have routinely 

assumed without discussion that completing a Record of Decision is a final agency 

action. See, e.g., Nat'l Wildlife Fed'n v. U.S. Army Corps of Engineers, 

132 F. Supp. 2d 876, 878 (D. Or. 2001). Similarly, completing a sale of land is a final 

agency action for the same reasons that completing a lease is a final agency action 

as discussed in Section I.A.1, above.2 When a portion of the surface rights of the 

decommissioned base were sold to MRI, the DOD had certainly “completed its 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2	  Although	  Respondent	  may	  argue	  that	  the	  recommendation	  to	  close	  the	  base	  was	  not	  a	  final	  agency	  action	  
but	  rather	  a	  political	  action	  under	  Dalton	  v.	  Specter,	  511	  U.S.	  462	  (1994)	  (precluding	  judicial	  review	  under	  the	  
APA	  of	  the	  Secretary	  of	  Defense’s	  recommendation	  to	  the	  President	  to	  close	  a	  naval	  shipyard	  because	  the	  
recommendation	  carried	  no	  direct	  consequences	  and	  thus	  was	  not	  a	  “final	  agency	  action”),	  the	  Dalton	  Court	  
only	  addressed	  the	  agency’s	  recommendation,	  and	  did	  not	  address	  the	  agency’s	  Record	  of	  Decision.	  	  As	  noted	  
above,	  courts	  review	  Records	  of	  Decision	  as	  final	  agency	  actions.	  See	  Nat'l	  Wildlife	  Fed'n,	  132	  F.	  Supp.	  2d	  at	  
878.	  A	  Record	  of	  Decision	  is	  different	  from	  the	  mere	  “recommendation”	  discussed	  in	  Dalton.	  Therefore,	  the	  
Department	  of	  Defense’s	  Record	  of	  Decision	  is	  a	  final	  agency	  action	  and	  subject	  to	  judicial	  review.	  
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decisionmaking process” regarding to whom to sell the land under the Bennett test. 

Because ownership of the land changed hands upon completion of a sale, it was an 

action “by which rights or obligations have been determined, or from which legal 

consequences will flow.” Bennett, 520 U.S. at 177-78. 

B. The Department of Defense’s Actions Affected FON’s Legal Rights. 
	  

The environmental injury to FON that fracking would cause “affects” FON’s 

legal rights under the second prong of this Court’s Bennett test for final agency 

action that the action is “one by which rights or obligations have been determined, 

or from which legal consequences will flow.” Bennett, 520 U.S. at 177-78.  

“Numerous judicial decisions have established that allegations of injury to 

important environmental interests may constitute substantial harm deserving of 

judicial intervention.” R. at 14; see also, e.g., Sierra Club v. Morton, 405 U.S. 727, 

734 (1972) (holding that a plaintiff need not show economic harm, but instead may 

show “aesthetic and environmental well-being, [because they] like economic well-

being, are important ingredients of the quality of life in our society, and the fact 

that particular environmental interests are shared by the many rather than the few 

does not make them less deserving of protection through the judicial process”). For 

example, in Cady v. Morton, a private company and Indian tribe entered into coal 

leases that led to strip mining. 527 F.2d 786 (9th Cir. 1975). The Bureau of Indian 

Affairs of the Department of the Interior approved leases without conducting an 

Environmental Impact Statement thereby violating NEPA. Id. The Ninth Circuit 
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held that an injury to an environmental interest affected the plaintiff sufficiently to 

require as EIS. Cady, 527 F.2d at 793.  

In the instant case, FON has stated injury to its “aesthetic and 

environmental well-being” under the Sierra Club test. See 405 U.S. at 734.  

Newtonians rely on the New Tejas River for water, one of life’s most basic 

necessities. R. at 14. The New Tejas River runs through a valley directly downhill of 

the proposed site of fracking and into Newtonian. R. at 11. Fracking at Watt I and 

Watt II could “irreparably damage the New Tejas River if the chemicals used in the 

fracking operations were to infiltrate the river.” R. at 11.  

The district court considered FON’s claim and determined that fracking 

would “affect” FON in this case. See R. at 14 (the Fourteenth Circuit upholding the 

finding that FON is affected for purposes of this issue). This Court may only 

overturn the lower court’s factual determination if the court based that 

determination upon a clearly erroneous finding of fact. See, e.g., Stormans, 586 F.3d 

at 1119. Because the evidence in this case uphold the district court’s factual finding,  

this Court should not overturn the lower court’s determination that fracking would 

affect FON in this case. 

C. The Issues Presented by the Final Agency Actions of the 
Department of Defense Are Ripe for Review. 
 

The final actions of the Department of Defense identified above are ripe for 

judicial review. Under this Court’s test in Nat'l Park Hospitality Ass'n, this Court 

determines whether an administrative action is ripe for review by evaluating “(1) 

the fitness of the issues for judicial decision and (2) the hardship to the parties of 
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withholding court consideration.” 538 U.S. at 808. The final agency actions 

identified above meet both prongs of the test. They are fit for judicial review, and if 

this Court were to fail to provide such judicial review, that failure would present a 

hardship to FON. 

1. The final agency actions taken by the Department of Defense 
are fit for review. 
 

This Court has held that a final agency action may not be fit for judicial 

review where “further factual development would significantly advance our ability 

to deal with the legal issues presented.” Nat'l Park Hospitality Ass'n, 538 U.S. at 

809 (internal quotation marks omitted). Because NEPA grants plaintiffs a 

procedural right, the plaintiff’s injury occurs when the agency fails to comply with 

NEPA; no later developments can change the ripeness inquiry. Ohio Forestry, 523 

U.S. at 737. Therefore, this Court specifically holds that “a person with standing 

who is injured by a failure to comply with the NEPA procedure may complain of 

that failure at the time the failure takes place, for the claim can never get riper.” Id. 

Because FON claims the DOD violated NEPA, the claim was fit for judicial review 

as soon as the plaintiff’s procedural rights are violated, which occurred when the 

Department of Defense failed to complete a new EIS. 

2. Withholding judicial review of FON’s claims would result in 
substantial legal and practical hardship to FON. 
 

Withholding judicial review presents a hardship where the parties will be 

harmed prior to a subsequent opportunity for judicial review. Ohio Forestry, 

523 U.S. at 733. This Court’s definition of harm in this context is exceedingly broad, 
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including where a court “command[s] anyone to do anything or to refrain from doing 

anything…grant[s], withhold[s], or modif[ies] any formal legal license, power, or 

authority…subject[s] anyone to any civil or criminal liability…create[s]…legal 

rights or obligations.” Id. Lower courts have specifically held that environmental 

effects following an agency’s failure to conduct an EIS are a type of harm that 

creates hardship under this Court’s test for ripeness. For example, in Cady v. 

Morton, discussed above, the court also found that an environmental affect on a 

party is an important consideration that can establish hardship. 527 F.2d at 793.  

In Ohio Forestry, where this Court analyzed a general plan to manage 

logging, it stated that withholding judicial consideration would not present a 

hardship to the parties because “the Plan does not give anyone a legal right to cut 

trees.” 523 U.S. at 733. Similarly, in this case denying FON the ability to seek a 

preliminary injunction would allow MRI to begin fracking immediately. See R. at 

10. As established in Section I.A, the district court has determined that fracking 

would affect FON, and there is no evidence on the record to support overturning 

that determination as “clearly erroneous.” See R. at 14 (affirming the district court’s 

determination); Stormans, Inc., 586 F.3d at 1119 (stating “clearly erroneous” 

standard of review). Therefore, withholding judicial review constitutes hardship to 

FON and runs contrary to the ripeness doctrine of this Court. 

This Court has previously held that final agency actions are not fit for judicial 

decision only in cases where a later opportunity for judicial review provides a better 

forum for adjudication. For example, in Ohio Forestry Ass'n, this Court held that 
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withholding consideration of a general plan for managing logging in a national 

forest did not present a hardship to the parties because logging under the plan 

could only begin after the agency selected a particular site, “prepare[d] an 

environmental review, permit[ted] the public an opportunity to be heard, and (if 

challenged) justify the proposal in court.” 523 U.S. at 734. The key factor was that 

the plaintiff would “have ample opportunity later to bring its legal challenge at a 

time when harm is more imminent and more certain.” Id.  

Similarly, this Court has also held that withholding judicial review did not 

present a hardship to the parties in cases where the challenged action was “nothing 

more than a general policy statement designed to inform the public of [the agency’s] 

views,” Nat'l Park Hospitality Ass'n, 538 U.S. at 809 (internal quotation marks 

omitted), and “[t]he regulation serves notice only that the [agency] may under 

certain circumstances order inspection of certain facilities and data [and] we have 

no idea whether or when such an inspection will be ordered.” Toilet Goods Ass'n, 

Inc. v. Gardner, 387 U.S. 158, 163 (1967).  

However, this case does not involve a general plan that has not yet been put 

into practice like the one in Ohio Forestry, Nat'l Park Hospitality Ass'n, or Toilet 

Goods Ass'n. Instead, fracking will begin immediately at Watt I and Watt II. R. at 

10. This imminent activity is precisely the type of “site-specific action” that the 

Court in Ohio Forestry said that the plaintiff must be able to challenge when it 

occurs, 523 U.S. at 734, and therefore withholding judicial review would present a 

hardship to FON. 
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The DOD’s actions described above are therefore final agencies actions that 

are fit for judicial review. Withholding judicial review would present a hardship to 

FON. Therefore, the issues presented are ripe for judicial review under this Court’s 

test in Bennett. 

II. THE DEPARTMENT OF DEFENSE’S ACTIONS LEADING TO 
FRACKING ON THE FORMER SITE OF FORT WATT INCLUDED AT 
LEAST ONE MAJOR FEDERAL ACTION REQUIRING AN EIS 
PURSUANT TO NEPA. 
 
The DOD exercises ultimate control over the mineral interests in question, 

which converts any major action involving the interests into a “federal” one 

triggering the procedural requirements of the National Environmental Policy Act 

(“NEPA”). However, if, arguendo, this Court finds that the DOD did not have 

control during the course of the lease, then signing the lease with MRI must have 

been the major federal action that authorized fracking. Although the DOD prepared 

an EIS prior to the sale of Fort Watt in 2002, that EIS is not sufficient to satisfy 

DOD’s responsibilities under NEPA because it did not adequately consider the 

environmental impacts of fracking and significant new circumstances occurred after 

the EIS, including the development of new information relevant to the impact of 

operations at Watt I and Watt II on the environment. For these reasons, this Court 

should hold as a matter of law that DOD has not satisfied its obligations under 

NEPA, and should therefore remand to the district court to consider Friends of 

Newtonian’s motion for a preliminary injunction. 

A. The Department of Defense’s Decision to Approve MRI’s Request 
to Convert Watt I and Watt II from Conventional Oil Extraction 
to Fracking Was a Major Federal Action Because of the 
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Department of Defense’s Continued Control over the Mineral 
Rights in Question. 
 

NEPA’s procedural requirements, including the completion of an EIS, are 

triggered when an agency engages in a “major Federal action significantly affecting 

the quality of the human environment.” 42 U.S.C. § 4332(2)(C). The lower courts 

have already determined that fracking significantly affects the environment, as 

discussed in Section I.A.2. Therefore, the question of whether reconfiguring Watt I 

and Watt II for fracking was a major Federal action turns on what level of federal 

agency involvement is sufficient to convert an action conducted by a private entity 

into a “major Federal action” (“MFA”) for the purposes of NEPA. In the instant case, 

the DOD’s ownership interest in the mineral rights coupled with the explicit terms 

of the lease provide the DOD with sufficient control over the mineral interests to 

classify any action involving those interests as a “federal” one. 

1. A non-federally funded project may be considered a “federal 
action” when a federal agency exerts sufficient control over the 
project. 

	  
To determine when a project that is not federally funded qualifies as a MFA, 

the United States Courts of Appeals have focused on the “indicia of control over the 

private actors by the federal agency.” Citizens Awareness Network, Inc. v. United 

States Nuclear Regulatory Comm'n, 59 F.3d 284, 292-93 (1st Cir. 1995) (assessing 

collected cases). A court in the Fourth Circuit held that “a non-federal project is 

considered a ‘federal action’ if it cannot begin or continue without prior approval by 

a federal agency and the agency possesses authority to exercise discretion over the 

outcome.” Sugarloaf Citizens Ass'n v. Federal Energy Regulatory Comm'n, 959 F.2d 
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508, 513-14 (4th Cir. 1992) (internal quotation marks and citations omitted). A 

court in the Tenth Circuit held that there is a major federal action when “the 

federal government has actual power to control the project.” Ross v. Federal 

Highway Admin., 162 F.3d 1046, 1051 (10th Cir.1998) (internal quotation marks 

and citation omitted). The Eighth Circuit held that “federal action [must be] a legal 

condition precedent to the [private event].” Ringsred v. City of Duluth, 828 F.2d 

1305, 1308 (8th Cir. 1987). A court in the Third Circuit stated that the federal 

agency's action must be a legal pre-condition that authorizes the other party to 

proceed with action. See NAACP v. Medical Ctr., Inc., 584 F.2d 619, 628 n. 15 (3d 

Cir.1978). Following this method of analysis, this Court should examine whether 

the DOD had the authority to stop fracking from occurring when making its 

determination as to whether fracking would constitute a federal action. 

2. Any major project involving the mineral interests at Watt I and 
Watt II is Federal for the purposes of NEPA. 

	  
The DOD exerted sufficient control over MRI’s oil extraction activities to 

make them federal actions for purposes of NEPA in two ways. First, the DOD 

retained authority to veto the sale of any oil or gas resulting from MRI’s mining 

activities. The lease explicitly grants DOD this veto power over the “sale of any oil 

or gas produced from the Leased Premises to any unaffiliated third party.” R. at 9. 

The fact that this veto power may be limited to DOD’s determination that the sale 

may threaten national security does not change the fact that the Federal agency 

retains ultimate control over the outcome of MRI’s mining actions. Second, the lease 

required that MRI “shall comply with all applicable federal, state, and local laws 
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and regulations, including without limitation, those governing land use . . . .” R. at 

9. In conjunction with this provision, the DOD retained the right to “inspect all 

operations and facilities at the Leased Premises with the Lessee to determine 

compliance with the provisions of the Lease in connection with Lessee’s operations 

at, and production from, the Leased Premises.” R. at 9. Those standards include the 

Mineral Rights Act, which provides that “[v]iolations of the provisions of this section 

shall constitute grounds for the forfeiture of the lease” 30 U.S.C. § 225. The DOD 

thus retained discretion to determine whether MRI’s operations complied with its 

standards, so it could shut down activity at Watt I and Watt II at any time. DOD’s 

effective control supports the lower court’s determination that MRI sought and 

obtained “the DoD’s blessing” before reconfiguring Watt I and Watt II for fracking. 

Because fracking cannot proceed without the consent of the DOD, fracking 

constitutes a federal action under NEPA. 

The fact that the DOD had already executed the lease at this point does not 

prohibit the classification of fracking as a federal action. For example, in Robertson 

v. Methow Valley Citizens Council, this Court held that even after the Forest 

Service had issued a “special use” permit in a first federal action, the agency’s 

subsequent decision to authorize construction to begin under “master plan” 

developed after the permit was issued was a second major federal action. 490 U.S. 

332, 336-37 (1989); see also State of N.J., Dep’t of Envtl. Prot. & Energy v. Long 

Island Power Auth., 30 F.3d 403, 417 (3d Cir. 1994) (stating that an EIS is required 

under NEPA when “the agency enabled the project by lease, license, permit or 
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other entitlement for use”) (emphasis added). In this case, both the DOD’s grant of 

lease of mineral rights to MRI, R. at 8, and subsequent decision to sanction fracking 

instead of conventional oil extraction, R. at 10, were major Federal actions. 

B. The Department of Defense’s Decision to Lease the Mineral 
Rights in Question Triggered Review Under NEPA. 
 

This Court and the U.S. Courts of Appeals have routinely recognized that 

leases by a federal agency to private actors in general, and leases of mineral rights 

in particular, are precisely the type of major Federal actions that trigger NEPA. In 

Kleppe v. Sierra Club, this Court stated that a federal agency’s decisions to “issue a 

lease” or “approve a mining plan” requires an EIS under NEPA. 427 U.S. 390, 399 

(1976). Several courts of appeals have also found that leases of mineral rights 

require an EIS under NEPA either explicitly or by following a fact-specific inquiry. 

See, e.g., Pennaco Energy, 377 F.3d 1147 (upholding Interior Board of Land Appeals’ 

ruling that oil and gas leases were invalid because the agency had not complied 

with NEPA after finding IBLA’s decision was final agency action); Conner v. 

Burford, 848 F.2d 1441, 1451 (9th Cir. 1988) (“The government must complete an 

EIS before it makes an irretrievable commitment of resources by selling non-NSO 

leases.”); Park Co. Resource Council, 817 F.2d at 616 (ruling on the merits of a 

NEPA challenge to a lease); Cady, 527 F.2d at 793-95 (EIS required for decision to 

issue coal leases). The DOD’s decision to sign a lease with MRI, R. at 8, therefore 

qualifies as a major Federal action under NEPA. 

If Respondents counter FON’s argument in Section II.A that the DOD’s 

decision to “give its blessing” to fracking was a federal action by arguing that the 
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lease had already authorized fracking, that line of reasoning simply reinforces 

FON’s argument in this Section that the lease itself must have authorized fracking. 

MRI may not have it both ways. MRI can argue about precisely when the DOD 

officially authorization fracking, but given that fracking would have occurred on the 

site of Fort Watt but for this lawsuit, R. at 10, either the decision to lease to MRI or 

the decision to sanction fracking under the lease must have been a major Federal 

action. 

C. The Department of Defense Failed to Comply with NEPA with Respect to Each 
Major Federal Action. 
 

A federal agency must conduct an Environmental Impact Study before that 

agency engages in a major Federal action pursuant to NEPA. In the instant case, 

the DOD is non-compliant with NEPA’s regulations for failure to conduct such a 

study before deciding to lease the mineral rights at Watt I and Watt II to MRI and 

before sanctioning MRI’s decision to commence fracking on this property. In the 

alternative, even if this Court finds neither of these actions sufficient to trigger 

NEPA, the DOD must supplement its initial EIS before fracking can begin, because 

the DOD did not contemplate the scope of the current action at the time it issued 

the original EIS. 

1. The Department of Defense must conduct a new EIS to comply 
with NEPA. 

	  
The DOD should have conducted a new EIS before engaging in the major 

Federal actions of signing the lease with MRI and subsequently sanctioning 

reconfiguring Watt I and Watt II for fracking. NEPA requires an EIS for “major 

Federal actions significantly affecting the quality of the human environment.” 42 
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U.S.C. § 4332(2)(C). These actions are major Federal actions as discussed in 

Sections I.A-B above. Therefore, the question of whether NEPA requires a new EIS 

turns on whether the major Federal actions significantly affected the quality of the 

human environment. 

The DOD’s activities significantly affected the human environment under 

42 U.S.C. § 4332(2)(C). “The statutory phrase ‘actions significantly affecting the 

quality of the environment’ is intentionally broad, reflecting the Act's attempt to 

promote an across-the-board adjustment in federal agency decision making so as to 

make the quality of the environment a concern of every federal agency. Scientists' 

Inst. for Pub. Info., Inc. v. Atomic Energy Comm'n, 481 F.2d 1079, 1088 (D.C. Cir. 

1973). The district court made a factual determination that the DOD’s actions 

significantly affect the environment in this case, as discussed in Section I.A above. 

The Fourteenth Circuit affirmed that determination, stating that “FON clearly 

indicated in its motion the importance of the New Tejas waterway to the people of 

Newtonian and has alleged potential injury to important environmental interests 

associated with the New Tejas River.” R. at 14. The district court’s factual 

determination may only be overturned upon a clearly erroneous finding of fact. See, 

e.g., Stormans, 586 F.3d at 1119. There is no such evidence in the record, so this 

Court should accept the district court’s correct determination that fracking in this 

case would significantly affect the human environment. 

2. At a minimum, the DOD must supplement its original EIS. 
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The DOD’s completion of a Record of Decision, and subsequent sale of the 

surface rights to MRI, were also major Federal actions under NEPA. Because the 

DOD in fact prepared an EIS under NEPA before taking action, R. at 5-6, the DOD 

cannot now claim that these actions were not major Federal Actions. Cf. Salmon 

River Concerned Citizens v. Robertson, 32 F.3d 1346, 1357-58 (9th Cir. 1994) (Forest 

Service's representations that it would consider particular factor in later EIS 

estopped agency from later claiming EIS unnecessary).  

If this Court were to dismiss Petitioner’s claim that either DOD’s current 

effective control over the mineral interests and/or the decision to lease qualify as 

major Federal actions, then the initial EIS conducted at the time the Record of 

Decision was issued must support all of the DOD’s decisions that lead to fracking at 

Watt I and Watt II. The adequacy of the initial EIS is therefore subject to review by 

this Court. However, the initial EIS is not sufficient to support all of DOD’s 

subsequent actions. If, arguendo, NEPA did not mandate an additional EIS, the 

DOD would need to, at the very least, supplement the original EIS. The Council on 

Environmental Quality has issued regulations requiring a supplemental EIS where 

“[t]here are significant new circumstances or information relevant to environmental 

concerns and bearing on the proposed action or its impacts.” 40 C.F.R. § 

1502.9(c)(1)(ii) (2003). This Court therefore “require[s] an agency to take a ‘hard 

look’ at the new information to assess whether supplementation might be 

necessary.” Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 73 (2004) (internal 

citations omitted). In this case, qualifying new circumstances required at least a 
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supplemental EIS, if not a new EIS entirely. The original EIS only “briefly 

discussed unconventional oil and gas operations, including hydraulic fracturing or 

‘fracking.’” R. at 6. That was because fracking “did not become a viable means of 

shale oil and gas production until” after the original EIS was completed. R. at 6 n. 4. 

When fracking entered widespread use across the nation and became a realistic 

option at Watt I and Watt II, this change constituted both a “significant new 

circumstance” and presented new “information relevant to environmental concerns” 

under 40 CFR § 1502.9(c)(1)(ii). However, there is no indication in the record that 

the DOD took the required “hard look” under Norton at these new developments. 

Therefore, the DOD has failed in its obligations to conduct a supplemental EIS. 

CONCLUSION 

For the foregoing reasons, the Petitioner respectfully requests that this Court 

overturn the Fourteenth Circuit’s ruling that there was not a major federal action 

ripe for judicial review, and remand to the lower court to issue a preliminary 

injunction. 
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